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TOOTED STATES COBRT OF APPEALS 
FOR THE DISTRICT OF COISMBIA CIRCUIT 


Eo. 13,250 


AprilTerm, 1956 


COVSTAECS J. BALLARD, Appellant 


EDITED STATES OF AMERICA, Appellee 


Appeal From the District Court of the United States 


For the District of Columbia 


Jurisdictional Statement 


The jurisdiction of this Court Is invoked under the provisions 
of Title 28, Section 1291. 




Heretofore on July 5, 1955# Constance J. Ballard and one 
Barbara Spencer were Indicted in the Vnlted States District Court 
for the District of Ooluafbla on a charge of grand larceny In 
violation of District of Columbia Code, Title 22, Section 2201, 
1951 edition. 
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Thereafter, on February 28 , 1956, after trial by jury tha 
petitioner Ballard vaa convicted and sentenced to a ter* of in- 
prlsonaant of not less than 20 aonths nor acre than 60 aonths. 
Application for ball pending appeal vas denied by the trial court. 

Before the trial court on VUbruary 27, 1956, Petitioner 

Ballard vas put to trial before a jury upon a plea of not guilty. 
The jury haring been eapaneled, the felted States called as Its 
first vltness the co-defendant, Barbara Spencer. On dlreot 
exaalnatlon Barbara Spencer testified that she had entered a plea 
of guilty to the lndlctaenti that she, Spencer, first aet the 
petitioner Ballard on or About Voveaber 4, 1953, at a lev York 
City alrportj that she had been advised by sone third person to 
aset Petitioner Ballard at the airport and vas to recognise 
Ballard through recognition of her clothing, theretofore described! 
that she and Ballard did aeet In the said airport and departed for 
Washington, D. C. via airplane! that they dlseussed the aatter of 
perpetrating a swindle knovn as the confidence gaae ea route to 
Wafelngtea, B. C.! that early In the aornlng in the approzlaate 
vicinity of Xleveath and F Streets, vorthvest. In the District of 
Columbia, Barbara Spencer having observed one Mrs. Faulkner, to 
her then unknown and who bceane the ultlnate vletla In the swindle, 
engaged Faulkner in conversation! that Spencer advised the vletla 
that she, Spencer, had reoeatly cons Into a sua of aoaey through 
litigation and desired the advlee of the vletla respecting the 
hand7lag of Spencer's funds! Spenser in addition testified that 
fee told the vletla that she, Spencer, had but a few aoaeats prior 
to ncetlag the vletla struck up an acquaintance with a strange 

young lady who had stated that fee had found a sua of nancy and 

* 
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wanted Spencer to toll her what to do vlth hop find; that the 


strange young lady Mentioned vas the petitioner Ballard; that 

thereupon Vhulkner and Spenser and Ballard ehaaped to neet; that 

I 

Spencer introduced Ballard to the victim, Identifying Ballard as 
the young lady who had found some noney; that there vas a joint 

I 

dl sons si on relative to keeping the found noney or seeking to find 

the ovner thereof; that a decision vas nade to kjeep the noney and 

i 

to divide It aneng the said three persons; that thereupon Spencer 
having exhibited the noney she had obtained In the lawsuit, and 
Ballard having exhibited the noney alleged to have been found, it 

i 

vas deteralnod that as a natter of pr ud e nc e the victim should 

i 


show substantial financial background by exhibiting a substantial 
sun of noney; that thereupon Sponsor and the vlctla vent via 


taxicab to the residence of the victim In Bortheast Washington 
where the victim obtained a passbook to a building and loan 

i 

association where Che had Invested funds; that from the residence 

i 

of the vlotlm they took a cab again to the building and loan 

I 

association; that In the building and loan association the victim 
vlthdrev $5,000.00 and received her vlthdraval In the form of a 

i 

certified check; that the building and loan association would not 
cash the check, whereupon Spencer and the victim walked to a near¬ 
by bank; that In the bank the victim presented the check and the 
$5#000.00 was paid over to Spencer; that Spencer and the victim 


thereupon again entered a oab and returned to t|he vicinity where 
they had left Ballard; that they again contacted Ballard and 
thereupon Spencer gave Ballard the $5*000.00 received from the 
bank, and the money Spencer vas alleged to have obtained by lav- 
suit, and an agreement was made under the terms of which the victim 


would go to a stated address within a abort parlod of time, which 
bad boon agrood upon, and arrived there vould obtain a one-third 
share of the mosey Ballard v» alleged to have found, which vould 
have amounted to $1,200.00, the total sun found having been 
$3,600. 00; that all three parted; that thereafter Spencer received 
from Ballard $2,300.00; that the victim did not find Ballard or 
Spencer at the address nentioned and did not receive the $1,200.00 
she had been promised. 

On direct examination the prosecuting attorney inquired of 
the prosecution vitness Spencer vhether she was testifying by 
reason of proaise of reward, by reason of threat, or by reason of 
any other inducement, and the trial court declined to permit 
Spencer to answer. Spencer further testified that she did not 
know the petitioner Ballard by the name Constance Ballard; that 

she recalled that she knew her as Joan; that She never again sav 

• ** ■ 

Petitioner Ballard; that she never had any further dealings or 
oomsuaications with her. 

This witness Spencer is the only witness who testified re¬ 
specting any alleged activity of the petitioner Ballard in this 
enterprise. 

The victim, paulkner, stated that although there was another 
young woman with Spencer when the victim first met Spenser, she 
could not Identify the Petitioner Ballard as that person and did 
not recall that she had ever seen the Petitioner Ballard. 

Zn the trial court the prosecution charging grand larocuy 
operated upon a theory that the evidence established an offense 
known to the Bhlted States B1 strict Oourt for the District of 
Colshbla as larceny by trick. 


i 

Larceny by trick it not described, defined, nor mentioned In 
the District of Oolmbla Cods. 

i • 

In ths District of Colmri>la, the Circuit Court, in Talbert 

i 

▼. Dm tod Status, 42 App. D. C., 145 (1914), said that tho offense 
of grand larceny could be established by vfaat the courd refers to 

I 

as larceny by trick vhen the possession of goods is obtained by 

i 

fraud, trick, or artifice, the obtainer at the tine intending to 
deprive the ovaer of then and to a p propr i ate them to his ova use. 

I 

Significantly, the court belov says at page 14, 

"There is nothing in the language of the 
seotion of the Code defining larceny that nega¬ 
tives the conclusion; it is dearly reasonable, 
and has the support of naay veil-considered 
oases,” citing eases from Illinois, Vet Tork, 
and Massachusetts. 

It innsdiately strikes the nind that in this judicial act 

of legislation the court operates upon the belief that the lan- 

! 

guage used in a code does not negative a judicial conclusion that 

■ 

. certain facts ought to be vithin the statute, notvlthstanding 
they are not included in the statute, the court has the right to 

aaead the statute to include that vhioh the court believes should 

j 

I 

have been nsde part of the statute by the legislature. 

I 

In connection vith this natter, it is significant tenets 

that in the District Cede, 1951 edition. Title 22, Section 1501, 

I 

there is defined a orine knovn as false pretenses and the circuit 
court belov, in Koblnson v. United States, 42 App. D. 0., 186, 
has stated that 

I 

This orine occurs share one obtains soaethlng 
of value fTon another by naans ef false representa¬ 
tions, knovingly node vith intent to induoe the 
action taken by the ether, a belief lh the ms- 
representation, and a loss of tho p ro p er t y, nsney 
or goods ooneemlng vhioh tho m sropro s en t ation 
is eado. I 
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Upon the conclusion of the gorsmmsst *s case tho def end a nt , 
through counsel, sored far a judgment of acquittal, alleging that 
there was bo proof of grand larceny; that the arise. If any, 
established ms false pretenses; that the offense prosecuted as 
larceny by trick ms not known to the law of the District of 
Columbia by either statute or carry-ewer from the Oo s so n law. 

The trial court denied this notion but It Is significant to 
consider the fhot that the trial court expressed surprise when 
In rullig upon the notion he stated to the Dlstrlot Attorney that 
In such a ease he bellewed there should be a count inwolwlng false 
pretenses, in wlew of the fact lt'was exceedingly difficult to 
deterulne whether under such circumstances the transaction wio- 


lated one statute or the other. 

The defendant, through oeunsel, asked the court for three 
special instructions; gusher 1 and lumber 2 dealing with the 
proposition that the court should instruct the jury that a con- 
▼iction mould not be returned upon the testimony of Spencer alone, 
and that they should seek to find her testimony corroborated by 
other testimony or ewldemse. lusher 3 related to the tests for 
determining the credibility of witnesses. 

The Instructions referred to ere set forth as follows i 


t *).; 


1 . 


You are Imstrusted that the testimony of me witness Spencer, 
if bellewed, establishes that she Is what Is lams In law as an 
accomplice. 

You are further Instructed that by reason of the guilt which 
the deferent Spencer has admitted as against herself her testi- 
asmy In this pause mould be taksa with great caution. 


Ip 




You are farther Instructed that vhile a verdict aay be predi- 

I 

eated upon the unoorroborated testimony of an accomplice, it is 
a rule of peaotloe in this jurisdiction that you should not return 
a verdict of guilty as to the defendant Ballard unless you are 
satisfied that the tlstlaony of the witness Spencer has been 

l 

corroborated by testlnony given by sons other witness or witnesses* 

mam* *■*•* *9 *pp. d. c. 382 , 395 . 

smotR's tavaat rca nmnonea no. 2. 

You are instructed that in this oase there can be no rerdlot 
of guilty unless you find, through or by reason of corroborating 

I 

erldcnee, that is evidence given by soac other person than the 

that th. Ball^ th. pH. -ho. 

mss Faulkner net near the Yelephone Company in downtown Washing¬ 
ton on Yove^er 4, 1953. 

The corroborative evidence of the identity of the defendant 
lallard east be such as you believe beyond a reasonable doubt, 

and you are farther instructed that if the evidence of corrobora- 

1 

i 

tlon points with equal certainty to the presence or absence of 
th* d.f*ndant Ballard at th* >o*»* jour rerdlot ao«t h* net gallty. 

I 

AWMOtITY i 22 C.J.S. Section 812, p. 1394. | 

BXRISAVT'S XXqSXSY 9GB XYSTMJCTIOff VO* 3 r 

CREDIBILITY OF VIYIBSSXS 

In weighing the evidence of witnesses, you have the right 

i 

to consider their intelligence, their appearance upon the witness 

! 

stand, their apparent candor and fairness; their interest, in 
the result of the trial, if any; their opportunities of seeing 
and knowing the natters concerning which they testify, the prob¬ 
able or Improbable nature of the ttory they tell, and from these 
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things, together with all ths facts and olrcunstaaoes surrounding 
tha easa, as dlsolosad by the testimony, determine where tha 
troth of this nattar lias. 

AWTHOWITY t Shalp ▼. Dnited States, 8l P. (2d) 694, 698 . 

Tha court refused to glwe Instructions 1 and 2 in tha Ian- 
goaga of tha written request, stating that ha would giro his usual 
charge esbraelng tha doctrine of law lnwolwad. Howewer, tha court 
refused to Instruct that corroboration of tha tastlaony of tha 
witness Spencer should be required or area considered. 

This action of tha Trial Court was In direct opposition to 
tha applicable law In the District of OoluAla. In freed w. 

Waited States, 48 App. D. C. 329 , tha court says In part, at page 
395* 


In Naxey w. Waited States on Appeals D.C. 63* 
the jury had been Instructed that — 

"The general rule is. that Acre an aeeonplioe 
testifies in a ease, his or her testlaoay is to 
be taken with great caution, because of the guilt 
which he has to adult hlnself as against hiuself. 

And the rule is that the jury are to be cautioned 
not to find defendant guilty upon tha uncorroborated 
testlaoay of acconpllees. They nay do so, but the 
rule is for the court to caution then • * * not to 
do that without corroborating testimony. ” 

This doctrine has not been rewersed in the District of 
Coin Ala. 

This court In Caalnettl ?. Waited States 242, W. S. 470 , 61 
L. ad. 442, 457* saids 

re 1 It was tha better practice for courts to caution 
juries against too nuoh reliance upon the testlaoay 
of accoupUces, and to require corr o bor a ting testi- 
aoay before gluing credence to such ewidence. 

And aniaadwerting to Instruction WuAcr 3* the court In 


denying this instruction said* 


lumber 3 I ¥111 deny as unnecessary. Ia viev 
of tho fact that ths jury is aot la tho court room, 

I sight stato that Eumber 3 la appropriate when 
tharo aro witnesses oa both sides. I see no reason 
to salargo upon this sab j sot share there are no 
sltaassas oa both sides. 

The situation which developed presented a case wherein there 
was bat one witness who could connect the petitioner ULth the 
offense charged in the Indictment. This was a witness who had 
pleaded guilty In open court; had taken the stand to testify against 

i 

petitioner herein; had been admonished not to disclose whether she 
was testifying by reason or promise, coercion or threat; who had 
stated the petitioner was unknown to her except by a single name 
not mentioned In the indictment, Ergo It was of west Importance 
that the testimony of this sole witness be considered by the jury 
In the light of the law relative to accomplices as It has always 
existed In all federal courts, and for the trial court to refuse 
the jury the right to that legal Instruction was a flagrant and 

i 

violent deprivation of the right to a fair trial under due process 
of lav. 


In state of a case Petitioner refers to the language of this 
court In Starr v. United States, 153 V. 3. 612 ,! 38 L. ed«, 841, 845, 


846, 


as foliovs; 

It Is true that In the Federal courts the rule 
that obtains is simiar to that In tlie English Courts, 
and the preaiding judge may. If In his discretion 
he think proper, sum up the facts to the jury; and 
If no rule of law Is Incorrectly stated, and the 
■attars of facts are ultimately subflitted to the de¬ 
termination of the jwy, it has been held that an 
expression of opinion upon the facts is not review- 
able on error. * * * 

"When there la sufficient evidence upon a given 
point to go to the jury. It Is the duty of the judge 
to sUbfllt It ealflly and Impartially, j And If the 
expression of an opinion upon such evidence becomes 
a natter of duty under the olrcunstanees of the 
particular ease, great care should be exnrelsed that 


such expression should be so given as not to mislead 
and especially that It should not be lone sided. The 


B 




evidence If stated at all, should ho statod ac¬ 
curately, as voll that which aakos la furor of a 
party as that which aakos against hlaj doduetloas 
sad thoorlos not nnaatod by tho orldonoo should 
ho studiously aroldod. They can hardly fail to 
alsload tho jury and work injustice." Burks v. 

Maxwell, 8l fa. 139, 133. Soo also 2 Thomp. Trials, 
Sections 2293, 2294, and cases cited. 

It is obrlous that under any system of Jury 
trials tho Influence of tho trial judge on tho jury 
Is necessarily and properly of great weight, and that 
his lightest word or Intlaatlon Is reoelred with defer¬ 
ence, and aay prove controlling. Hicks v. Halted 
States, 150 H. S. 442, 452 (»37* 1137, 1141). 

Further, Petitioner Is of the opinion that the Indictment Is 
fatally defective since It charged the defendant Constance J. 
Ballard, also known as Mary Comes, with the crime referred to In 
said indictment. 

The lav is veil settled that the practice of Inserting In 
Indictments unnecessary aliases Is Inherently prejudicial. 

The Court of Appeals for the Second Circuit stated In Halted 
States v. Monroe, 164 F 2d. 471 at p. 4761 

"Monroe, who legally changed his name from Monroe 
Kaplan In 1946, vas indicted wder the name of 'Monroe 
Kaplan, alias "John Porter Monroe” •* By the a g r eem e n t 
of all parties and the court, no mention uas made of 
the name Kaplan throughout the trial. The jury, after 
having been out for some time, requested a copy of the 
Indictment. When Monroe's counsel objected, the govern¬ 
ment offered physically to excise the offending matter 
from the Indictment, which offer Monroe's counsel 
rejected. The judge then called in the jury, gave 
them the Indictment, and explained to them that no 
connotation of criminality could attach to the term, 
'alias' and that appellant had In faot legally changed 
his name. Appellant renewed his objection to giving 
the Indictment to the jury, but did not object to the 
additional Instructions as given. He now maintains 
that to give the indletment to the jury uas highly 
prejudicial. 

Ye agree that the practice of loading Indictments 
vlth unnecessary aliases Is Inherently prejudicial! 
of. B'Allessandro v. Halted States, 3 Cir., 90 P 2d 
640, 641. * • •" 

The Court of Appeals for the Second Circuit stated In Halted 
States v. Grayson, 166 F. 2d 863 at p. 867 as follow: — 







In charging that tha trial vu unfair Grayson 
raliaa upon sewers! incidents, of which we will first 
taka up tha thraa laast important. One of thasa is 
that ha was iadletsd under an alias, by coupling with 
tha name, Grayson, his forasr name, Os His, which had 
boon lawfully changed. ¥• can saa no justification 

for thelnse of tha alias, and tha practice has bean 
several tiaas condemned. Vo issue could cone up as 
to Grayson's identity, and an alias I— swan a single 
alias — can surra no purpose but to arouse suspiolen 
that tha aoousad is a parson who has found it useful 
or neoassary to conceal his identity. 

i 

Tha Court of Appeals for tha Third Circuit has stated in 
D'Allessandro r. Waited States, 9 P. V. 6l4, at p. 641, tha fol- 

I 

lowing 1 


l 

Another praetloa which provokes j couuant is that 
of loading a defendant with a long list of aliases. 
This, it is true, nay afford protection to a defendant, 
if called upon to prore fornsr jeopardy. Vone the 
less the string of aliases nay be ^o arranged as to 
carry the implication that the defendant belongs to 
the so-called criminal class and thus half convict 
hie as soon as the indictnsnt is disclosed to the 
Jwy. 

I 

The inserting of an alias in the instant indictnsnt was un- 

I 

necessary, particularly by reason of the fact that the defendant 

1 

was not known to the witnesses of the gowemnsnt under either the 
nans Ballard or the nans Genes. 

1 

I 

STARHUT OF POUTS 

I 

I 

The trial Court 0 omitted error in refusing to charge as 

l 

I 

requested by the appellant. 

I 

The Trial Court by its consents indicated a belief In the 

guilt of appellant! his coments tended to invade the prowinoe of 

l 

the jury end denied the appellant a fair trial under due prooess 

I 

of law. 

I 

I 

As to the instructions t appellant first requested the trial 

1 

Court to eharge as follows under Request for Instruction Vo. 2s 

Ton are instructed that the testinony of the witness Spencer 

1 


// 





{ 


if believed, establishes that she Is shat Is known la lav as aa 
accomplice. 

Torn are farther Instructed that by reason of the guilt which 
the defendant Spencer has admitted as against heraelf her testi¬ 
mony in this cause should be taken with great caution. 

Torn are further Instructed that while a verdict may be predi¬ 
cated upon the uncorroborated testimony of an accomplice^ It Is 
a rule of practice in this jurisdiction that you should not 
return a verdict of guilty as to the defendant Ballard unless you 
are satisfied that the testimony of the witness Spencer has been 
corroborated by testimony £lven by some other witness or witnesses. 

In the case of freed v. U. 3. 49 App. D. 0. 392, 394, 395* 
this Court stated the rule expressed In the request for Instruc¬ 
tion. The Court said In part (p. 394)t 

For more than 40 years In this jurisdiction It 
has been the practice to safeguard the Interests of 
accused In prosecutions for serious offenses, where 
the testimony of accomplices has been admitted, by 
bringing directly to the attention of the jury the 
nature of nh evidence, and the danger of convicting 
unless they should find supporting or corroborating 
evidence. Thus In United States v. lever son, 1 
Mackey (12 D.C.) 152, the court Instructed the juryt 
"That the testimony of accomplices Is admitted 
from necessity. It being often Impossible to bring 
the principal offenders to justice, without having 
recourse to such evidences and the jury may. If they 
see fit, act upon the evidence of an accomplice, even 
In a capital case, without any confirmation of his 
statement. * • * The court advises the jury that. If 
they shall believe from the evidence that Johnson 
(a witness) was aa accomplice la the murder, the 
jury should not convict the prisoners upon the testi¬ 
mony of Johnson alone mad without corroboration. * 

In Maxey v. V. S., 30 App. D. C. 63 , the jury 
had been Instructed that — 

•fhe general rule Is that, where aa accomplice 
testifies la a case, his or her testimony Is te be 
taken with great caution, because of the guilt which 
he has to admit himself as against himself. And the 
rule Is that the jury are to be cautioned not to find 
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defendants guilty upon the uncorroborated testimony 
of accomplices* They nay do so, but the rule is for 
the court to oautlon then • * * not to do that without 
corroborating testimony.” 

In Thompson ▼. U. 3., 50 App. D. C. 532, 12 Ann* 

Cas. 1004, a woman upon whom an abortion had been com¬ 
mitted was a witness, and the defendant Insisted that 
she was an accomplice. The trial court rejected this 
contention, but Instructed the jury that — 

"Hhile she Is not an accomplice; strictly speak¬ 
ing, inasmuch as, from her own evidence, she morally 
Implicates herself In the act, the jury Should con¬ 
sider that circumstance as bearing op her credibility* * 

This court "found she was not an accomplice and that— 

"The Instruction in regard to the credibility of 
the witness was as much as the defendant had a right 
to expect*” 

j 

The latest expression of the Supreme Court of the 
Qhlted States upon this subject Is to be found In 
fiamlnettl ▼. V. S., 242 8 . 3* 470, 495* 27 Sup* Ct. 192, 

6 l L* Id. 442, L. R. A. 1917V, 502, Axm. Cas* 1917B, 

1168. There the trial court had been asked to Instruct 
the jury that certain witnesses were accomplices, a 
controverted question. The court referred to Its 
decision in Holmgren V. 3., 217 SI S. 509 , 50 Sup* 

Ct. 588 , 5* L. Id. 861, 19 Ann. Cas. 778, «h*r* th* 
trial court had h**a askad. In *ff*ot, to ral* as aattar 
of law that a witness was an accomplice, and the Supreme 
Court saidt 

"The request did not properly state the law, as 
It assumed that Verta (a witness) waji an accomplice, 
a conclusion which was controverted, j and against which 
the jury might have found In the light of the testimony* 

It Is undoubtedly the better practice for courts to 
caution juries against too much reliance upon the 
testimony of accomplices, and to require corroborating 
testimony before giving credence to them. But no such 
charge was asked to be presented to the jury by any 
proper request In the case, and the refusal to grant 

the one asked for was not error,” 

■ 

It thus will be seen that, while the Supreme Court 
recognises that there Is no absolute rule of lav pre¬ 
venting convictions upon the testimony of an'accomplice, 
the jury Should be Instructed mad cautioned as to the 
character of such testimony and the ganger of convicting 
without supporting evidence. 

i 

In no subsequent case has this court repudiated its holding 
In the freed case and. If this court Is prepared to maintain that 


if believed, establishes that she is what Is known in low as an 
accomplice. 

Ton are further instructed that by reason of the guilt which 
the defendant Spencer has admitted as against hernelf her testi¬ 
mony in this cause should be taken with great caution. 

You are further instructed that while a verdict nay be predi¬ 
cated upon the uncorroborated testimony of an accomplice, it is 
a rule of practice in this jurisdiction that you should not 
return a verdict of guilty as to the defendant Ballard unless you 
are satisfied that the testimony of the witness Spencer has been 
corroborated by testimony given by some other witness or witnesses. 

In the case of Treed v. V. s. 49 App. D. 0. 392, 394, 395, 
this Court stated the rule expressed in the request for instruc¬ 
tion. The Court said in part (p. 394)t 

Tor more than 40 years in this jurisdiction it 
has been the praetloe to safeguard the interests of 
accused in prosecutions for serious offenses, where 
the testimony of accomplices has been admitted, by 
bringing directly to the attention of the jury the 
nature of uth evidence, and the danger of convicting 
unless they should find supporting or corroborating 
evidence. Thus in United States v. Severson, 1 
Mackey (12 D.C.) 152, the court instructed the jury* 

"That the testimony of accomplices is admitted 
from necessity, it being often impossible to bring 
the principal offenders to justice, without having 
recourse to such evidence; and the jury may, if they 
see fit, act upon the evidence of an accomplice, even 
in a capital case, without any eonflrmstlon of his 
statement. * • # The court advises the jury that, if 
they shall believe from the evidence that Johnson 
(a witness) was an accomplice in the murder, the 
jury should not eosvlot the prisoners upon the testi¬ 
mony of Johnson alone and without corroboration. ” 

In Maxey v. V. 3., 30 App. J>, C. 63 , the jury 
had been Instructed that — 

"The general rule is that, where an accomplice 
testifies in a case, his or her testimony is to be 
taken with great caution, because of the guilt thich 
he has to admit himself as against himself. And the 
rule is that the jury are to be cautioned net to find 
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defendant! guilty upon the uncorroborated testimony 
of accomplices. They any do so, but the rule is for 
the court to omntlon then • • * not to do that without 
corroborating testimony.” 

In Thompson ▼. U. S., 50 App. D. C. 352, 12 Ann. 

Cas. 1004, a woman upon whoa an abortion had been ooa- 
altted was a witness, and the defendknt Insisted that 
she was an aoeoapllee. The trial court rejected this 
contention, but Instructed the jury that — 

•Wills she Is not an aoeoapllee^ strictly speak* 
lng. Inasmuch as, iron her own evidence, she morally 
Implicates herself In the act, the jury should con¬ 
sider that circumstance as bearing on her credibility. * 

This court "found she was not an aoeoapllee and that— 

"The Instruction In regard to the credibility of 
the witness was as auch as the defendant had a right 
to expect.• 

The latest expression of the Supreme Court of the 
United States upon this subject Is to be found In 
flanlnettl ▼. U. S., 242 U. S. 470, 495 , 37 Sup. Ct. 192, 

6l L. Id. 442, L. R. A. 1917V, 502, Ann. Cas. 1917B, 

1168. There the trial court had been asked to Instruct 
the jury that certain witnesses were accomplices, a 
controverted question. The court referred to Its 
decision In Holmgren ▼. U. 3., 217 Ui S. 509 , 30 Sup. 

Ct. 588 , 54 L. Id. 861, 19 Ann. Cas. 778, where the 
trial court had been asked. In effect, to rule as matter 
of law that a witness was an accomplice, and the Supreme 
Court said 1 

•The request did not properly state the lav, as 
It assumed that Verta (a witness) was an aoeoapllee, 
a conclusion which was controverted, and against which 
the jury might have found In the light of the testimony. 

It Is undoubtedly the better practlcf for courts to 
caution juries against too much reliance upon the 
testimony of aeoompUees, and to require corroborating 
testimony before giving credence to them. But no such 
charge was asked to be presented to the jury by any 
proper request In the ease, and the refusal to grant 
the one asked for was not error. * 

It thus will be seen that, while the Supreme Court 
recognises that there Is no absolute jrule of lav pre¬ 
venting convictions upon the testimony of an'accomplice, 
the jury should be Instructed and cautioned as to the 
character of such testimony and the danger of convicting 
without supporting evidence. 

In no subsequent case has this court repudiated Its holding 

| 

In the Freed case and. If this court Is prepared to maintain that 






the Freed decision correctly expresses the lev In this district, 
it vns fetal error for the trial court to refuse to abide by that 
judicial determination. 

The trial court did not merely refuse to Instruct as requested, 
but prohibited argument by counsel for appellant vhloh vas merely 
an eabodyment of the principles set forth In the Freed ease respect 
lng credibility of accomplice's testimony. At Tr. 157, counsel 
for appellant, speaking of accomplice's testimony, stated In parts 

It Is not highly oredlble testimony. And It Is 
better praetloe not to find a codefendant guilty upon 
the uncorroborated testimony of an accomplice. 

THX COURT. Bov, Hr. MoKsnsle, I think you have 
again gone Into the lav. When you say It Is not the 
better practice, you are practically trying to — 
Inadvertently, of course — Instruct the jury as to 
vhat the lav is — "It Is not the better praetloe." 

As a second request for Instruction, the appellant asked the 
court to Instruct as follovss 

You are Instructed that In this case there can be no verdict 
of guilty unless you find, through or by reason of corroborating 
evidence, that Is, evldenoe given by same other person than the 
vltness Spencer, that the defendant Ballard vas the person vhom 
Miss Fualkner met near the Telephone Company In dovntovn Washington 
on Bovember 4, 1953 • 

The corroborative evldenoe of the Identity of the defendant 
Ballard must be such as you believe beyond a reasonable doubt, and 
you are further Instructed that If the evidence ef corroboration 
points vith equal certainty to the presence or absence ef the 
defendant Ballard at the soene your verdict must be not guilty. 

This request vas denied as follovss 

I am going to deny Bu&er 2, because In the 
Federal courts — and that Is also the rule In the 
District of Columbia — corroboration of an accomplice 
is not required as a matter of lav. 





This proposition also mast be determined, by the lav of the 

freed ease. 

j 

The appellant asked the court to Instruct as follows on the 
credibility of witnesses! 

I 

i 

In weighing the evidence of the witnesses, you have the right 
to consider their Intelligence, their appearance upon the witness 

stand, their apparent candor and fairness in giving their testl- 

I 

mony, or the want of such candor and fairness; their Interest In 

■ 

I 

the result of the trial. If any; their opportunities of seeing and 
knowing the matters concerning which they testify, the probable 
or improbable nature of the story they tell, and from these things 
together with all the ihots and circumstances surrounding the case 

as disclosed by the testimony, determine where the turth of this 

i 

matter lies. 

i 

As to this request the oourt spoke as follovn (Tr. 129)1 

i 

lumber 3 I will deny as unnecessary. In view of 
the faot that the jury Is not In the court room, I 
might state that lumber 3 Is appropriate when there 
are witnesses on both sides. I see no reason to en¬ 
large upon this subject where there ari no witnesses 
on both sides. 

In the case of Vainer ?. I. S. 82 I. 2d 305| 308; C. C. A. 7* 

I 

1936 , the court said In parts 

( 8 - 10 ) * * e it is Its (meaning the trial court) 
duty to explain to the jury that they ire the judges 
of the credibility of the witnesses, # and to 
charge them that each and every circumstance appearing 
in evidence, bearing upon the credibility of any wit¬ 
ness, is to be considered In connection with the testi¬ 
mony of that witness in order that the jury may come 
to a fair determination as to what weight shall be 
given to the testimony. 

I 

1 

In a state case — fa. Co. v. Ter stem, 140 Ill. 637 , 30 I. 5. 

i 

540; Supreme Court, Ill. 1892 , the court said In parts 

« • • Coder the rules of evidence In weighing the 
testimony of witnesses, certain tests are properly 
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applied, and, if asked to do so la a proper Instruc¬ 
tion, It is ths duty of ths court to tall the Jury 
shat thosa tasts ara. 

In Kindt v. landing Co. 352, P*. 419, 43 A. 2d 145, 162 
A. L. 1. 1, 8; Suprene Oourt, fa. 1945, tha oourt said In part: 

12, • a • tha oharga of a trial judga not only 
should lay down corraet prlnelplas of lav for tha 
jury's guldaaoa and In plain languaga try to asks 
thasa prlnelplas understandable to a jury, hut It 
should also ha halpful to a jury hy explaining to It 
(sonatinas hy vay of Illustration) hov it should pro- 
aaad to proparly appralsa tha tastlnony of vltnassas. 

Vignore on Irldanoa, 3rd ad. Tol. 8, Sao. 2495, p. 305, 
quotas tha fhllovlng fron tha statanant of Judga Butohason In Raid 
Maryland Oasualty Co. 5 Clr. 63 P. 2d, 10, 11: 


Istrlot judgas ara pronouncing no nano Mgana- 
rola uhan. In lav oasas, they oharga jurors that thay 
ara tha tola and exclusive judgas of tha aradlhlllty 
of vltnassas and tha valght to ha glvan thalr tastl¬ 
nony. Shay ara sattlng forth tha vary suhstanoa of 
a jury trial as guarantaad hy tha Seventh Anandnant 
to tha Constitution. Its purposa and aln Is not to 
preserve nara nattar of form and proeadura, hut 
suhstanoa of right * # 

In tha instant eass tha oonplalnlng vltaass and viotln, Mrs. 
toulkner, on dlraot emnlaatloa (Tr. 38), wu asked hy tha oourt: 

And who Is tha vonan who oaas up latar? 

TER VZ9SB88. I raally don't knev. 

THE OOgRT. Is sha going to ha ldaatlflad hy this 
vltnass? 

MM, OIPW T. Vo; sha oan't Identify her. 

TKX COURT. Is sha or Isn't shat Just ansvar ny 
question. _ 

MR* OAFUTT. Vo, your Honor. 

THE OOURT. I don't vant you to nake any stata- 

nant* 

This speolally ralatas to ldantlfloatlon of tha appellant by 
tha vletlu. 

Tha aoooupllee uho had entered a plea of guilty as a co- 
defendant testified as follovs raspaotlng Identity of appellant: 
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7HX COURT. What via her answer to the question 
whether she knows Constance Ballard? 

NR. OAFVTY. She did not know her by that name, 
if your Honor please. 

I 

On oross examination (Tr. 90) Spencer testified as follows 

Q Young lady, is your name Barbara Spencer, 
or Is it Roberta Chalt? 

A My real name Is Roberta Chalt. 

Q Your name Is Roberta Chalt, and yon hare 
testified that this yomng lady who tits beside me 
is not Constance Ballard, as far as you know? 

A To the best of my knowledge. 

Q And she Is not Nary Qomes, to the best of 
your knovledge? 

A Vo. 

e * • 

(Tr. 91) 

Q, Prior to that morning, had you ever seen that 
person before In your Ufa? 

A Vo. 

• • • 

(Tr. 9*) 

Q Kiss Spencer, you testified that after arriv¬ 
ing In Washington you met Kiss Faulkner. Did you say 
you met Miss Faulkner — Mrs. Faulkner? Do you know 
vho Mrs. Faulkner Is? 

A The woman that Is in the ba^k. 

Q Yes. Is she the woman from whom you got the 
money? 

A I think She Is, yes. 

Q But you are not sure of that, are you? 

A I can't be very positive that that Is the 
exaot same woman. But I know that 1 did get the 
money here. 

The witness Spencer testlfted (at Tr. 91) she was not certain 

1 

of the name of thh airline on which She traveled to Washington; 

1 

that She could not recall whether she purchased a tourist or first- 

I 

class flight ticket; that (Tr. 93) she was not certain whether she 

l 

made reservations for one or two airplane tickets; that (Tr. 95 ) 

i 

she had no idea where she vent nth Faulkner, via taxicab, to 

obtain the bankbook from Faulkner's home; that (Tr. 96 ) she could 

I 

not recall hov much time was spent riding to Faulkner's home In 

the taxicab; that (Tr. 97) arrived at the Faulkner home Spencer 
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and Faulkner left the eab and together went upstairs while Faulkner 
got the bankbook; that (Tr. 98 ) Spencer kept Faulkner engaged In 
continuous conversation to aake certain that other persons in the 
fewlkaer household would not have opportunity to speak to Faulkner; 
that (Tr. 99 ) die could not recall whether they left the Faulkner 
household en route to the bank in the eab which brought then to 
the Jhulkner hone or in another; that (Tr, 100) She could not 
reoall any conversation about aoney during the cab ride from the 
Faulkner hone to the bank; that (TT. 101) there vare two banks 
involved but that she was not oertain whether she vent into the 
first bank; that (Tr, 102) she was uncertain whether Faulkner 
endorsed the check before she gave it to Spencer; that (Tr. 103) 
while she obtained the proceeds of the check, $5,000.00, she vas 
uncertain of the anouats of the bills given in payuent of the 
check; that (Tr. 104) the did not know hov it vas ever determined 
at the bank that $5,000.00 had aotually been received; that (Tr. 

108) she could not reoall whether she or Mrs. Faulkner presented 
the cheek to the bank for paynent; that she could not recall whether 
there was any conversation coincidental with the delivery of the 
$5,000,000 to her; that (Tr. 109 ) she reaeUbered taking the aoney 
fToa Faulkner; that She did not reoall what She told Faulkner She 
would do with her aoney; that she did not remember telling Faulkner 
she would return the aoney. 

Bearing in Bind that this witness Spencer vas the only wit¬ 
ness who testified that the appellant was a party to the alleged 
crine; and considering her inability to identify the appellant by 
the neats specified in the indietamt; and considering her inabil¬ 
ity to recall the Matrons material elements connected with the 
transaction concerning which she testified, how feels the court 
about pernlttlng the jury to deliberate in the case without having 

/r 
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been fully advised as to the legal principles lnvolred In the freed 
ease and as to the legal prlnelples Involved In the legal tests 

i 

■ . • • • . . . 

for determining the credibility of witnesses? 

▲s appellant sees this trial, the court below in substance 

guaranteed credibility of the witness Spencer and forbade counsel 

• / 1 • ••••• "■ • ■ • • • i 

or jury to Inquire into her credibility In the mode approved by 

* . 

law. 


In argument to the jury (at Tr. 155)# counsel for appellant 

■ • 

stated in part as follows t 

* • • Do you wonder why she (meaning the wit¬ 
ness Spencer) oaa't remember her as Constance 
Ballard or Mary domes? — because this wasn't the 
one or the other. She wasn't the girl she came 
from Mew Torts w ith. 

nB 00«W. fhere Is no evidence that she Is 
not one or the other, Mr. MsEensle. Of course, 

I am going to let you make such argument as you 
wltiii bat you suit stay within the record, neverthe¬ 
less, Mr. MsSensle. 

MR. MsnzXX. Veil, Z assure you I am 
within ay recollection. 

m GOVMT. X know It was Inadvertent, Mr. 
Molensle. The Court realises that. 

MX. MoXBMZZX. X am most eager. Sir, not to 
take Issue with you on anything. But It was not 
lnadwertent when I stated that Spencer did not 
Identify this girl as either Ballard or domes. 


Xn his charge to tho jury (Tr. 166) the Court says in partt 

Tour vordlot will ho directed solely to the 
seeond defendant, Constance Ballard, also known as 
Mary domes * • * 

The other witness Is the defendant Barbara 
Spencer, who testified that by pre-arrangement she 
earns down with the defendant Ballard io WaMUngton. 

She did not know her by the name of Ballard, because 
apparently the defendant Ballard went under a dif¬ 
ferent namei but aha identified her as being the 
parson and ahe testified to the details of the 
transactions which X have briefly summarised as 
being the do ve r ns mnt's contention! (Tr. 17*} you 
have a right to accept the testimony of tho aeoom- 
pllee, and in fast under the law the jury has a 
right to ccmvlot a defendant on the sole, uncorrobor¬ 
ated testimony of tho seoomplloe. If the jury believes 







the accomplice, and you hare a right to believe her. 

• # • 

Mow this is a simple case. It nay have s eem e d 

complicated at first; hut vhen analysed to Its ultl- 
■ate term it is very simple and should Involve no 
difficulty. 

tex Tx ar moxT jam wnsmm does hot establish 

THE 0M8I OX IARCXHY BT TRICK 

In the ease of Robinson v, V. S., 42 App. D. C. 186 , 192, 
this court stated in parts 

Our false pretenses statute, like most American 
Statutes on the subject. Is aodeled after the Statute 
of 52 Geo, in, Ch. 64, Seo. 1. The elements of the 
offense are a false pretense or false representation 
by the defendant or so m eo n e acting for and Instigated 
by him, knovledge by the defendant as to the falsity, 
reliance on the pretense or r epr esentation by the 
person defrauded. Intent to defraud, and an actual 
defrauding. 

It vl 11 be noted that there Is a statute, X. S. Code Title 22, 
Section 1301, defining and punishing false pretenses. It *111 be 
noted further that this court In Talbert v. V. 8. 42 App. D. C. 1, 
14, stated that there Is nothing In the oode defining larceny that 
negatives the conclusion cur statute defining larceny excludes 
larceny by trick. There Is certainly nothing In the oode which 
authorises the district attorney to Indite one vho has allegedly 
comrtttcd the offense of false pretense for the offense or larceny. 
Where the facts plainly establish a violation ef Title 22, Section 
1301, there can be no legal conviction for a violation of Title 22, 
Section 2201. 

The offense Is statutory and there Is no jurisdiction in 
criminal lav vested, In the courts of the fnlted States unless and 
until the facts adduced In evidence establish the jurisdiction 
claimed. In Lshtgh Mining and Manufacturing Go. v. Kelly, 1895 # 









160 V. 3. 327, 336, 337, 16 8. 8t. 307, 311, *0 L. Ed. 444, th, 

. . . 

court said in parti 

I 

• ’ • I 

But vh«& the Inquiry Involves the jurisdiction of 
a Federal court, — tha presumption in ovary state of 
a cause (la) that It la without tha jurisdiction of a 
court of tha United states unless tha Contrary appears 
from tha reeord. 

Below tha appellant through counsel mowed for judgment of 

acquittal on tha heals that tha crime of larceny was not estab- 

• • • . . • . ' • 1 ■ . • ’ " 1 | 

11 Shad and, secondly, that tha crime of larceny by trick does not 

exist as an offense against the United States. In overruling this 
motion tha court said In part (Tr. 137)* 

• * 4 • 

Z think there should haws been two counts in 
the Indictment, and the court has been surprised 
that the indictment was only In one count. There 
Is a grand leroeny count, I think that count should 
be there. But there also should be a false pretenses 
count. And Z suggest that you convey that authority 
to the proper quarter * f # because 1^ the false pre¬ 
tenses count had been In the Indictment, wc would not 
be confronted with this technical point, to be sure, 
but It ic the kind of a point that Is the duty of 
counsel to rales In the performance of his duty In 
behalf of hie ellsat. 

The fact of the natter le the point Is not [technical In the 

i 

sense that It lacks substance; and where a trial judge expresses 
the thought expressed here by Judge Ho It so ff that the case was of 
such a nature that the presence of a false pretejnses count was 
believed necessary to Insure the right of the jiffy to deliberate 
upon the possibility of the commission of an offense against the 

j 

United States, there is ample and grave notice to courts both trial 
and appellant that t ere le a serious and substantial question of 
jurisdiction involved. The presumption being that the court Is 
without jurisdiction, it would seem to follow that the proceeding 
below deprived this appellant of a fair trial under due process 
of law and that her conviction is annulled. 




* 
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It is respectfully suggested that this court should reverse 
tills conviction without remand. 


Respectfully submitted. 



T. Barnett NeXenale 

The Century Building 
412 fifth Street, H. V. 
Washing ton, 2). 0. 

Counsel for Appellant. 
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QUESTIONS PRES EN T E D 

Appellant and a Miss Spencer were indicted for grand 
larceny resulting from the joint action of the two in taking 
five thousand dollars from the complaining witness. Miss 
Spencer entered a plea of guilty, and testified as a witness 
for the Government by giving the details of the confidence 
game used to fraudulently obtain the money. She testified 
that the money was obtained from the complainant with 
the assurance that it would only be used as security and 
would be returned within a matter of minutes to her. 
Having thus obtained the money the two women absconded 
with the entire sum. 

Therefore, in the opinion of the appellee, the following 
questions are presented: 

1. Did the court properly instruct on the law in reference 
to the testimony of an accomplice? 

2. Does larceny by trick come within the purview of 
D. C. Code § 22-2201 defining larceny? 

3. Was it error to include an alias after the name of 
appellant in the indictment? 


INDEX 
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Counterstatement of the Case ... 

Statute Involved . 

Summary of Argument. 

Argument 

I. The instructions were complete and proper. 

II. Larccncy by trick is properly included in the Code definition of 
larcency . 

III. The use of a single alias was proper. 

Conclusion . 


TABLE OP CASES 

Beck v. United States, 62 App. D.C. 223, 66 P. 2d 203 (1933) . 

Bimbo v. United States, 65 App. D.C. 246, 82 P. 2d 852, cert, denied, 297 

U.S. 721 . 

Chanock v. United States, 50 App. D.C. 54 (1920) . 

Egan v. United States, 52 App. D.C. 384, 287 Fed. 958 (1923). 

Freed v. United States, 49 App. D.C. 392 (1919) . 

Graham v. United States, 88 U.S. App. D.C. 129, 187 P. 2d 87 (1950)_ 

John v. United States, 65 App. D.C. 11, 79 P. 2d 136 (1935) . 

McQuaid v. United States, 91 U.S. App. D.C. 229, 198 F. 2d 987 (1952).. 

Means v. United States, 62 App. D.C. 118, 65 P. 2d 206 (1933) . 

Talbert v. United States, 42 App. D.C. 1 (1914), cert, denied, 234 U.S. 762 
White v. United States, .. U.S. App. D.C. .., .. P. 2d .. (No. 12,993, 
decided June 14, 1956) . 

OTHER REFERENCES 

District of Columbia Code $ 22-2201 (1951 Ed.) . 

False Pretenses, 35 C.J.S. $ 3 ... 

False Pretenses, 22 Am. Jur. $ 3... 























United States Court of Appeals 
For the District of Columbia Circuit 

No. 13,250 


Constance J. Ballard, Appellant 
v. 

United States op America, Appellee 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On July 5, 1955, appellant and one Barbara Spencer 
were indicted for grand larceny committed on November 
4,1953, in violation of District of Columbia Code § 22-2201 
(R. 121). Appellant entered a plea of not guilty (R. 122), 
and was tried by jury. Having been found guilty by a jury 
on February 29, 1956 (R. 123), appellant was sentenced 
on March 29, 1956, to serve from 20 months to five years 
imprisonment (R. 124). This appeal follows (R. 125). 

Mrs. Julia D. Faulkner, the complaining witness, testified 
that on November 4, 1953, while walking on 13th Street 
toward G- Street, Northwest, in Washington, D. C., she 
was approached by Miss Spencer, who told her that she 
had just recovered a rather large sum of money from an 


insurance company and sought Mrs. Faulkner’s advice 
on where to deposit the money for safekeeping (R. 34). 
While engaged in this conversation the two women were 
approached by appellant who informed them that she had 
just found an envelope containing a large sum of money, 
and was going to ask her employer what should be done 
with it (R. 35). Appellant returned in about ten minutes 
and said her employer had told her that she should divide 
the money with the other two women. Mrs. Faulkner said 
appellant asked her if she had some money that she could 
put up as security, so that when she got her share of the 
$3600 which had been found she would not spend it right 
away, but would have sufficient funds to live on for the 
next thirty to ninety days (R. 57). Mrs. Faulkner then 
went to her home accompanied by Miss Spencer, obtained 
her passbook to her account at a building and loan associa¬ 
tion, and then, still accompanied by Miss Spencer, went to 
The American Building and Loan Association (R. 39). 
After receiving a check for $5000 the two women went to 
The National Capital Bank of Washington where the check 
was cashed and the proceeds given to Miss Spencer (R. 
45). The two then took a cab to 13th Street, in the vicinity 
of the telephone building where they again met appellant. 
Miss Spencer, who had Mrs. Faulkner’s $5000, and appel¬ 
lant told Mrs. Faulkner that she should go to the Warner 
Building and ask for a Mr. Jefferson, who would return 
her $5000 plus her share of the money which had been 
“found”. The two then left her, and Mrs. Faulkner never 
again saw the two women to whom she had given her 
$5000 nor did she ever find Mr. Jefferson in the Warner 
Building (R. 57). 

Jacqueline Daniel, a receptionist at the National Capital 
Bank of Washington, testified that between 1 and 2 p.m. 
on November 4,1953, she observed Mrs. Faulkner and Miss 
Spencer come into the bank and engage in a transaction 
at the counter. Mrs. Faulkner was observed reaching for 
a pen (R. 66). 

Barbara Spencer, the co-defendant, testified that she 
knew appellant but not by the name of Constance Ballard 
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(R. 74). She and appellant met at the airport in New 
York City and came to Washington together arriving about 
10:00 a.m. on November 4, 1953 (R. 75). Her testimony 
was similar to that of Mrs. Faulkner’s concerning the 
obtaining of the money (R. 77-89). Miss Spencer said 
she gave Mrs. Faulkner’s $5000 to appellant (R. 88), and 
that she received back half of the proceeds (R. 89). She 
further testified that she and appellant had come to Wash¬ 
ington (R. 89), “To play the confidence game.” 

At the end of Miss Spencer’s testimony the prosecution 
closed its evidence, and appellant stated she had no evidence 
to introduce (R. 138). Counsel then approached the bench 
to discuss instructions, and appellant asked the court to 
instruct on an accomplice’s testimony (R. 139, 140), which 
the court did (R. 171). The court denied appellant’s 
requested instruction that the identity of the accused must 
be established by corroborative evidence independent of 
the testimony given by Miss Spencer (R. 142). The court 
also denied appellant’s third requested instruction con¬ 
cerning the credibility of witnesses (R. 143), but the court 
did give its own instructions on this point (R. 166). At 
the close of the charge the court noted and overruled 
appellant’s request that the jury be told that the testimony 
of an accomplice must be corroborated (R. 173). A verdict 
of guilty was returned. 

STATUTE INVOLVED 

District of Columbia Code, § 22-2201 (1951 Ed., Supp. 
IV) provides: 

Grand larceny .—Whoever shall feloniously take and 
carry away anything of value of the amount or value 
of $100 or upward, including things savoring of the 
realty, shall suffer imprisonment for not less than one 
nor more than ten years. 

SUMMARY OF ARGUMENT 

Although the trial court refused to give appellant’s 
three written instructions in haec verba, the court did 
give the substance of them to the extent that they correctly 
stated the law. The request that the jury be told that it 


4 


was necessary to have corroboration of the testimony of 
an accomplice before returning a verdict of guilty, was 
properly denied since the rule is otherwise in this juris¬ 
diction. 

Whether the felonious taking of property is accomplished 
by an outright snatching, or is done by fraud and trickery, 
it is nonetheless larceny and is covered by the District of 
Columbia statute defining that crime. The fact that an 
alias was used in the indictment was in no wise erroneous, 
and since no objection to such use was made during trial, 
appellant can not now raise the point for the first time 
on appeal. 

ARGUMENT 

I 

The Instructions Were Complete and Proper 

At the close of the evidence appellant requested three 
instructions, the first of which requested that the court 
charge the jury that the testimony of Mss Spencer should 
be received with caution since she was an accomplice. 
In charging the jury the court said in part (R. 174): 

“Now, to be sure, the defendant Spencer is an 
accomplice, because on her own testimony she par¬ 
ticipated in the offense. I am required by law to state 
to you that the testimony of an accomplice should be 
received with care and scrutinized with caution.’’ 

Also in appellant’s first requested instruction and in the 
second she requested the court to charge that it was 
necessary that the testimony of an accomplice be cor¬ 
roborated before it could be given sufficient weight to 
support a verdict of guilty. It is the well settled rule in 
this jurisdiction that an accused may be convicted upon 
the uncorroborated testimony of an accomplice provided 
that the jury is instructed that such testimony must be 
received with caution and scrutinized with care. McQuaid 
v. United States , 91 U.S. App. D.C. 229, 230, 198 F. 2d 987 
(1952); Egan v. United States, 52 App. D.C. 384, 390 287 
Fed. 958 (1923); Freed v. United States, 49 App. D.C. 392, 
396 (1919). 
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Appellant’s third request was that the court instruct 
the jury that they are the sole judges of the facts, and 
in weighing the testimony of the witnesses the jury could 
consider their appearance, intelligence, candor, fairness, 
interest in the outcome of the trial, and their opportunity 
to observe the facts about which they testified- The court 
denied this request stating that since only one side had 
presented witnesses it was unnecessary to give such an 
instruction (R. 129). In its charge the court did tell 
the jury (R. 166-167) that they were the sole judges of 
the facts, and further said (R. 169): 

“You are the sole judges of the credibility of wit¬ 
nesses. It is for you and you alone to determine 
whether to believe any witness and the weight to be 
attached to any witness’ testimony as well as the 
extent to which the witness should be credited.” 

As argued in her brief (pp. 15-20), appellant seems to be 
claiming that it was prejudicial error for the court to fail 
to tell the jury that they did not have to believe a witness 
if they did not choose to; in other words, that it was up 
to the jury to decide how much weight to give to the various 
witness’ testimony. This the court did in the above quoted 
part of the charge. All three instructions requested by 
appellant so far as they correctly stated the law were 
covered in substance, if not in the identical language of 
the request, and no error resulted from the failure to 
charge in haec verba. 

n 

Larceny by Trick is Properly Included in the Code 
Definition of Larceny 

Appellant contends that the evidence adduced at her 
trial made out the crime, if any, of false pretences rather 
than larceny. Larceny under D. C. Code Title 22, § 2201 
(1951) is the felonious taking or carrying away of any¬ 
thing of value, and where the owner of property is induced 
by another’s fraud or trick to give possession of such 
property to the other who is intending to and actually does 
convert it to his own use, the other is guilty of larceny. 
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The element of trespass essential to larceny—that is, the 
taking of the property from the owner without his consent 
—is supplied when the defendant obtains possession of the 
property by trick or fraud intending to convert such prop¬ 
erty to his own use. This Court has consistently held 
that the offense of larceny includes larceny by trick and 
has sustained convictions of that offense. Talbert v. United 
States, 42 App. D.C. 1, 14 (1914), cert, denied, 234 U.S. 
762; Chanock v. United States, 50 App. D.C. 54, 55 (1920); 
Beck v. United States, 62 App. D.C. 223, 224, 66 F. 2d 203 
(1933); John v. United States, 65 App. D.C. 11, 13, 79 
F. 2d 136 (1935); Bimbo v. United States , 65 App. D.C. 
246, 249, 82 F. 2d 852, cert, denied, 297 U.S. 721; see 
Graham v. United States, 88 U.S. App. D.C. 129, 130, 187 
F. 2d 87 (1950). Indeed, this Court has interpreted the 
offense of larceny to include also the case where a defend¬ 
ant obtains something of value from another upon a repre¬ 
sentation that he will perform services in the future for 
the other but at the same time intending to convert and 
actually converting to his own use the property which the 
other gives him. Means v. United States, 62 App. D.C. 
118, 119, 65 F. 2d 206 (1933); Graham v. United States, 
supra. These cases in no way question the proposition that 
the offense of larceny also includes larceny trick. 

The offenses of larceny and false pretenses differ on 
the point of passage of title to property from the owner 
to the defendant. In the case of larceny, the defendant 
is given possession of the property by its owner but not 
title. In the case of false pretenses, the defendant obtains 
the property from its owner who, although perhaps also 
induced by fraud or trick, intends that possession and 
title to the property pass to the defendant. See Graham 
v. United States, supra at 130; False Pretenses, 35 C.J.S. 
§ 3; False Pretenses, 22 Am, Jur. § 3. 

The facts of the instant case clearly spell out the crime 
of larceny. Appellant obtained possession of Mrs. Faulk¬ 
ner's $5,000 by fraud and trick, intending to and actually 
keeping such money. It is clear that the complaining 
witness never intended to relinquish title to her money 



to appellant, but only possession, and that she expected to 
receive back her own $5000 plus her share of the “found 
money”. 

m 

The Use of a Single Alias Was Proper 

Appellant alleges (Br. 10) . . that the indictment is 

fatally defective since it charged the defendant Constance 
J. Ballard, also known as Mary Gomez, with the crime 
referred to in said indictment. * * ' The law is well 
settled that the practice of inserting in indictments un¬ 
necessary aliases is inherently prejudicial.” Only one 
alias was used, and appellant never voiced any objection 
to such use in the court below. There was obviously some 
doubt as to the correct name of appellant because Miss 
Spencer testified that she knew her, but not by the name 
of Ballard (R. 74), and Mrs. Faulkner did not know her 
by the name of Ballard either (R. 38). The record does 
not reveal the reason for using the alias “Mary Gomez” 
but it is submitted that when a defendant is known to 
use an assumed name, it is perfectly proper to put an 
alias in the indictment. Since appellant raised no point 
concerning this matter in the court below, the Government 
did not introduce into the record the reason for using the 
alias in the indictment. 

Even assuming that appellant had a right to have the 
alias deleted from the indictment, this Court has said: 

“That a failure to use a known remedy at the time 
of trial may be a bar to subsequent reliance on the 
defaulted right is a principle too well established to 
require citation . . . .” White v. United States, — 
U.S. App. D.C. —, — F.2d —, (No. 12,993, decided 
June 14, 1956). 

To allow a defendant to silently waive an objection in the 
trial court, and then, after the record is made, raise the 
point (for the first time) on appeal would indeed put a 
premium on nonfeasance. This is especially so when the 
Government could have introduced ample evidence to 
justify the use of the alias in the trial court. 


CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
be affirmed. 

Oliver Gasoh, 

United States Attorney. 

Lewis Carroll, 

Victor Caputy, 

E. Tillman Stirling, 

Assistant United States Attorneys . 
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